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Utah Creditors Say They Suffer While Trustees and Attorneys 
Reap the Benefit of Bankruptcy Preferences 

 
Columbia, MD: Friday, February 4, 2005—Susan Lujan, Corporate Credit Manager for Kenworth Sales 
Co. of Salt Lake City, a dealer in heavy and medium-duty trucks, says of herself and other credit 
managers: “We’re the walking wounded. You work really, really hard to get money back that you’re owed. 
And you finally get a small reward in the form of a payment, and then they want it back!”  
 
Lujan has had no preference claims filed against Kenworth in the time she’s been there, but she fought 
one in her previous job with a division of International Paper.  
 
“The claim was for $30,000 and involved over 70 invoices. Luckily, we kept good records. We presented 
the trustee with a spreadsheet containing all the information, plus copies of invoices, remittance 
instructions and checks. We showed that the payments were made in the ordinary course of business 
(one of the most common defenses in preference suits), and were not preferences at all. They backed off 
and we didn’t have to pay a thing.” 
 
Section 547 of the Federal Bankruptcy Code is causing Utah businesses, large and small, to lose money 
they’ve already earned—and they’re not happy about it. The situation isn’t new. This section of the 
Bankruptcy Code has been in place for many years, but it has become a bigger problem for creditors in 
the last decade as the number of business bankruptcies rose.  
 
Section 547 covers so-called “preference” payments, which are made by a business debtor to a creditor 
in the 90 days before it files for bankruptcy. Under the Code, the debtor is assumed to have been 
bankrupt in those 90 days. Any payments made to creditors in that period are assumed to be a 
“preferences” because those creditors were paid—or paid more—when others were not. However, 
creditors do have a defense for payments that are legitimately made under the “ordinary course of 
business” exception; unfortunately, that protection as afforded in the Bankruptcy Code has become 
riddled with loopholes, rendering the ordinary course of business defense effectively useless. 
 
The bankrupt company or its trustee can demand those payments be returned to the pool of funds from 
which all creditors will eventually be paid, unless the creditor can prove the payments weren’t preferences 
but were rather made as part of the ordinary course of business. This demand for return of a payment is 
in addition to the outstanding balance the bankrupt company likely owes the creditor. 
 
“The creditor is guilty until he proves himself innocent,” said Duane Lee, Director of Credit for SOS 
Staffing Services Inc., Salt Lake City, one of the largest temporary staffing firms in the West, with 100 
offices spread across 15 states. “That seems contrary to our whole system of justice.” 
 
What is further galling to Lee and other Utah credit managers is that most of the funds realized from 
preference payments don’t go to unsecured creditors, but are skimmed off by administrative and trustee 
fees. 
 
A landmark study on preference payments conducted by the American Bankruptcy Institute (ABI) in 1997 
asked: “How often are distributions to unsecured creditors in bankruptcy cases increased as a result of 
recoveries in preference actions?” Seventy-five percent of creditors said “never or rarely” and 37.5 
percent of bankruptcy practitioners (lawyers, trustees and accountants) agreed, saying “never or rarely.”  
 
In July and August this year, the National Association of Credit Management (NACM), one of the oldest 
and largest organizations in the country representing business creditors, conducted an online survey on 
the preference issue among its members. Eighty-six percent of those answering said that indiscriminate 
lawsuits against creditors had turned the preference rule into a profit center for trustees and attorneys.  
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