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Wisconsin Creditors Say They Suffer While Trustees and Attorneys 

Reap the Benefit of Bankruptcy Preferences 
 

Columbia, MD: Friday, February 4, 2005—In December 2001, a customer of Brillion Iron Works, Inc. filed 
for bankruptcy leaving Brillion with an outstanding account of $108,000. Nineteen months later it was hit 
with a $281,000 preference claim by the same debtor. Brillion, a manufacturer of gray and ductile iron 
castings for the transportation and major equipment industries in Brillion, WI, eventually settled the 
preference for a fraction of the amount plus legal fees estimated to top $10,000. “It made me furious,” 
said Julie Glasow, Credit Manager at Brillion for four years. “The laws are out there for a reason, but the 
way they are being used is unethical. These payments weren’t preferences. The company had been 
paying us regularly and they just came back for everything they’d paid in the previous 90 days. It’s much 
too easy for them to make a preference claim and see what they can get,” she said, adding that settling 
isn’t always satisfying either. 
 
Section 547 of the Federal Bankruptcy Code is causing Wisconsin businesses, large and small, to lose 
money they’ve already earned—and they’re not happy about it. The situation isn’t new. This section of the 
Bankruptcy Code has been in place for many years, but it has become a bigger problem for creditors in 
the last decade as the number of business bankruptcies rose. 
 
Section 547 covers so-called “preference” payments, which are made by a business debtor to a creditor 
in the 90 days before the debtor files for bankruptcy. Under the Code, the debtor is assumed to have 
been bankrupt in those 90 days. Any payments made to creditors in that period can be considered 
“preferences” because those creditors were paid—or paid more—when others were not.  
 
The bankrupt company or its trustee can demand those payments be returned to the pool of funds from 
which all creditors will eventually be paid, unless the creditor can prove the payments were not 
preferences. The creditor has a few recognized defenses to choose from, the most frequently used being 
“ordinary course of business.”  
 
“Ordinary course” requires the creditor to show that the payments in question conformed to the regular 
pattern of dealings between the two companies. The creditor must also prove that these business 
dealings were in line with those normally accepted in his industry. Unfortunately, the “ordinary course” 
defense has become riddled with loopholes and is open to widely differing interpretations rendering it 
almost useless. 
 
Take the case of a clothing manufacturer (who did not want their company identified). Although they have 
had no preference demands in the last four years, the credit manager there dealt with many in the late 
‘80s and early ‘90s when many retailers and department stores were going through bankruptcy or 
unsuccessful leveraged buyouts. The credit manager recalled a particularly painful lesson learned: “The 
trustee was fishing for a lot more than we were willing to pay and we thought we had a strong case, so we 
went to court. This bankruptcy was in an East Coast jurisdiction. Unbeknownst to us, the case tried just 
before ours considerably tightened that court’s understanding of the “ordinary course” defense. We lost 
and paid a lot more than we would have, had we settled. As a result of that experience, we now hire the 
best bankruptcy counsel we can find in the district where the bankruptcy is being tried.”  
 
Other credit managers agree that there are a lot of frivolous preference filings, but that you have to 
understand how the trustee is paid. Said one credit manager: “The trustee gets a percentage of what he 
recovers, so he is just going to throw everything against the wall and see what sticks.”  
 
What is further galling to Glasow and other Wisconsin credit managers is that most of the funds realized 
from preference payments don’t go to unsecured creditors—but are skimmed off by administrative and 
trustee fees. 
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